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	DECISION REFUSING PERMISSION TO APPEAL


Decision of the tribunal

1. The tribunal has considered the respondent’s request for permission to appeal dated 22 February 2024 and the applicant’s response and determines that:

(a) it will not review its decision; and

(b) permission be refused.

2. You may make a further application for permission to appeal to the Upper Tribunal (Lands Chamber). Any such application must be made no later than 14 days after the date on which the First-tier Tribunal sent notice of this refusal to the party applying for permission to appeal.

3. Where possible, you should make your further application for permission to appeal on-line using the Upper Tribunal’s on-line document filing system, called CE-File. This will enable the Upper Tribunal to deal with it more efficiently and will enable you to follow the progress of your application and submit any additional documents quickly and easily.  Information about how to register to use CE-File can be found by going to this web address: https://www.judiciary.uk/wp-content/uploads/2023/09/20230927-PD-UT-Lands-Chamber-CE-File.pdf 

4. Alternatively, you can submit your application for permission to appeal by email to: Lands@justice.gov.uk.  
5. The Upper Tribunal can also be contacted by post or by telephone at: Upper Tribunal (Lands Chamber), 5th Floor, Rolls Building, 7 Rolls Buildings, Fetter Lane, London EC4A 1NL (Tel: 020 7612 9710).
Reasons for the Decision

6. The test for whether to grant permission to appeal is whether there is a realistic prospect of success.  

7. In the present case, the tribunal does not consider that any ground of appeal has a realistic prospect of success.

8. For the benefit of the parties and the Upper Tribunal (Lands Chamber), the tribunal records below its comments on the grounds of appeal and any procedural points raised, adopting where appropriate the paragraph numbering of the original request for permission.  References in square brackets are to those paragraphs in the main body of the original tribunal decision.

Ground 1 

9. Our findings are contained at paragraphs 24 to 26. The application to appeal is merely an attempt to  reargue the issue. Our inspection supported our findings, and this is fully covered in the paragraphs stated above.
Ground 2 

10. We have not encountered the need for the tribunal, following inspection. to confirm the findings of such inspection and give a party the chance to introduce further evidence to rebut those findings. The opinion of Mr Reader was addressed by us at paragraphs 10 to 14 of the decision. It was noted at the hearing that the Respondent was not pressing for an inspection.  
Ground 3 
11. We made our finding on the evidence adduced and our dissatisfaction with the report of Mr Reader was weighed by us in  so doing. Paragraph 27 to 32 of the decision applies to this ground and the following grounds 4 - 7. See also paragraph 41 of the decision. 
Ground 4
12. We made our findings on the evidence put forward by the Respondent relying, as it did on Mr Reader’s report. As an expert tribunal we are entitled to consider our inspection and the lack of attention to the measurements  by the Respondent’s expert, upon which they relied.
Ground 5
13. It is not considered this is a reasonable ground of appeal. The Respondent relied on Mr Readers report and cannot now seek to obtain further evidence in the light of our findings.
Ground 6

14. The Respondents, having the managing agents acting for them could and should have undertaken a measured survey, in conjunction with a surveyor for the Applicant. This would have removed uncertainty, it is hoped. They did not do so. It was their complaint concerning the commercial element and they did not satisfy us that the 25% threshold had been reached.

Ground 7

15. This appears to be a repeat of grounds 5 and 6. We decided this case on the evidence that the parties submitted, remembering there was no live evidence and Mr Reader did not attend the hearing to be questioned. We do not consider the criticism of Mr Reader’s report is a valid ground of appeal. We echo the applicant’s response at paragraphs 16 to 18.

Grounds 8 & 9

16. There is no  binding authority on this point, and it is not considered by us to be a matter of public importance to warrant a referral to the Upper Tribunal. It is certainly not an issue that we have come across before. It was noted by us that the Landlord had consented to the changes of use in the majority of cases and planning permission for the change was obtained as we have recorded at paragraphs 31 and 32 of the decision.
Ground 10

17. We echo the response of the Applicant on this issue. He was one leaseholder amongst a number who were members of the company, sufficient to support the application for RTM.
Ground 11

18. The Respondent adduces no further evidence that the addressees did not receive the notices. We reminded ourselves that this is a no fault right to manage and this type of fishing expedition is not encouraged.

Ground 12

19. Our findings are at paragraph 35 and we stand by them

Ground 13

20. We dealt with this at paragraph 39 of the decision. With respect to the Respondents this is a further example of the ‘kitchen sink’ approach adopted by the Respondent in an attempt to prevent the right to manage taking place.
21. Generally, it seems to us that the Respondent seeks to reargue almost every issue that was before us. We made our decision based on the evidence we received. We received very lengthy written and oral submissions from Counsel acting for the Respondents and have now received this 15-page application for permission to appeal.  We believe that our decision covered all issues and dealt with them appropriately, if not to the satisfaction of the Respondent. We do note the contents of the Applicant’s response and have borne them in mind when settling this refusal.
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